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NOTES AND COMMENTS. 



RAILWAY POOLING AND THE INTERSTATE COMMERCE 
COMMISSION. 

In the Noeth American Review for March, Mr. H. T, Newcomb, 
while discussing the opposition to railway pooling, takes occasion to argue 
In favor of the Increased powers demanded by the Interstate Commerce 
Commission. Mr. Newcomb seems, to share with the Commission its desire 
for very much greater power. 

There has been a constant tendency on the part of the Commission and 
its friends to treat its demands for additional powers as a necessary adjunct 
to any proposition to legalize pooling, when, in fact, the two subjects are en- 
tirely distinct. 

Every proposition to legalize pooling has embraced a scheme for giving 
the Interstate Commerce Commission supervision and control, not only of 
the pooling contracts but also of the rates to be maintained under them. 
The Commission would thereby acquire new powers of the gravest import- 
ance, but no question is made in any quarter as to the propriety of confer- 
ring such powers as an incident to the authorization of pooling. 

But the Commission is not content with an increase of power limited to 
the control of pooling contracts, and the rates maintained thereunder. 
What it desires is something in no wise connected with the subject of pool- 
ing— a power to make rates generally for all the railroads in the country, on 
all traffic whether pooled or not, and to put those rates into effect without 
any resort to the courts for their enforcement. 

Mr. Newcomb's description of these powers closely resembles the Com- 
mission's description of them, in that it fails to impress the reader with 
their real magnitude. But the amendments proposed by the Commission 
as embodying what it wants show clearly that the power to fix rates and the 
power to enforce the rates so fixed, which the Commission desires, are prac- 
tically unlimited, and will really vest in the Commission as much power as 
iseiven the most powerful State railroad commission in the United States. 
Mr. Newcomb himself, although he speaks of the authority desired as a 
" limited " rate-making authority, further on in his article, seems to regard 
the Commission, if its demands are gratified, as an agency " for fixing all 
rates," which it would undoubtedly be. 

Mr. Newcomb fails to state any reason why the Commission's demands 
should be acceded to. He says that they are only intended to make the 
Interstate Commerce Law mean what the public supposed it to mean at the 
time of its enactment. The Interstate Commerce Act confers no rate- 
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making power on the Commission. In the lengthy debates in Congress pre- 
ceding its enactment, the question of rate-making was rarely referred to, 
and the few references to it show virtually without exception that the law 
was not intended to give the Commission the rate-making power. The law 
provides no method for its enforcement, except a resort to the courts. It is 
impossible to understand, therefore, how any portion of the public could 
have thought, at the time of the enactment of the law, that it was intended 
to confer on the Commission the practically unlimited power to make 
rates, and to give " substantial finality " to its rate-making decrees. 

Mr. Newcomb assumes that there is a'n intense public sentiment in favor 
of giving the Commission these tremendous powers which it is so actively 
seeking. There are no evidences of the existence of any such sentiment. 
Practically, the only cry that is heard for the granting of these powers is thi 
cry of the Interstate Commerce Commission itself. 

Although pointing out that the constant tendency of the whole modern 
industrial and economic organization is to secure ever cheapening trans- 
portation, by virtue of which fact railway companies now have no substan- 
tial power to determine their own rates, at any rate to the extent of securing 
extortionate returns, yet Mr. Newcomb intimates that the only reason rail- 
way companies can have for objecting to the Commission's aspirations is 
that they desire to continue to exact unreasonable compensation for the 
services they supply. The existence of such unreasonable rates, however, is 
wholly inconsistent with Mr. Newcomb's premises, and inconsistent with 
the facts. The Chairman of the Interstate Commerce Commission, more- 
over, has admitted that rates excessive in themselves are practically obsolete. 

The result of the genuine competition of trade, as Mr. Newcomb points 
out, is that railway rates tend uninterruptedly toward the lowest rate that 
will produce a revenue sufficient to meet the expense of operation and main- 
tenance, and, in addition, the lowest recompense for capital. Nor is this 
tendency to reduce rates confined to what are called competitive rates. In 
the development of traffic, every railroad company, is bound to and does 
make rates low enough to enable the products of so-called local or non-com- 
petitive points on its line to compete in the markets of the world with the 
products of sections having the most favored means of transportation. In 
this connection it is well to state that Mr. Newcomb is misinformed as to 
the policy governing the railways in the region south of the Potomac and 
Ohio rivers, and east of the Mississippi.. He says they have formulated their 
rate schedules in accordance with the purpose— by them freely acknowl- 
edged and warmly advocated— to foster the wholesale and jobbing 
business of certain cities and to compel the residents of all other 
cities and towns to purchase their supplies in the favored cities, 
while restricting the sales of the merchants located in places discriminated 
against to the goods to supply the retail demand of their several localities. 
The railway companies in that section simply recognize competitive condi- 
tions which are beyond their control and make rates necessary to meet that 
competition. In doing this, they do not injure any locality or give any 
locality an advantage which it would not have just the same independently 
of the action of the railways. There is no rational motive which could in- 
duce a railway company to seek to build up a business at a city enjoying 
competition of other lines, and at the expense of business at some point 
local to its own line. For, In the latter place, it is sure of all the traffic that 
moves, and is sure to reap the benefit of any development of the business o£ 
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the place, whereas it must divide with competing lines whatever traffic may 
be developed at competitive points, and may possibly get none of it at all. 

It is a significant circumstance that, in the report of the Commission, made 
a little over a year ago, it made various gloomy predictions as to the dis- 
astrous results which would follow certain decisions (then comparatively 
recent) of the Supreme Court of the United States denying to the Commis- 
sion rate-making powers which it had, without any authority, undertaken 
to exercise. Yet, in its last annual report, made in the last few months, it 
appears that the Commission in the year covered by that report decided only 
eight cases involving alleged unreasonable rates; and that in five of them 
the Commission found the rates to be reasonable, and in the other three it 
would seem that, if the Commission is correct in the view that the rates are 
unreasonable, it is because they are unreasonable as compared with other 
rates in force. If so, the law affords ample remedy for their correction. 

Indeed, whatever unjust discriminations, if any, exists at present in the 
published rates of any railroad between localities or individuals, are suscepti- 
ble of complete correction under the law as it stands. The Commission is 
now conducting various legal proceedings to correct certain supposed unjust 
discriminations between localities. In these proceedings the only question 
is whether the rate adjustments involved constitute unjust discriminations. 
If so, the courts can and will undoubtedly prevent their continuance. In 
view of the fact that rates in general are so very low in this country, it is 
clear, if any particular rates are too high, that they are out of line with the 
general rate adjustment, and are, therefore, unjust discriminations and can 
be remedied as such. 

The only serious evil in the railway traffic situation of to-day is tha* 
pointed out by Mr. Newcomb of secret reductions in rates by many carriers 
to persons in a position to extort such concessions. While the legalization 
of pooling would tend to decrease the evil (although it is feared the good 
results will not be nearly so great as Mr. Newcomb hopes for), it can be 
stated without qualification that the powers demanded by the Commis- 
sion would not in the slightest degree tend to prevent or alleviate these ille- 
gal discriminations. There will be just the same opportunity and just the 
same motive for the secret cutting of rates fixed by the Commission as there 
is now for cutting the legally established rates. 

There is, therefore, an entire absence of any substantial reason for com. 
plying with the ambitious designs of the Commission, and certainly such 
radical legislation should not be enacted without real necessity. 

The serious objections to conferring such unlimited power on the Commis- 
sion have often been pointed out, and it is unnecessary to repeat them here. It 
is sufficient to say that the Commission would be wholly inadequate -o the 
intelligent discharge of the task of making the rates for the 180,000 miles of 
railroad and adjusting the conflicting commercial claims of the thousands 
of localities in this country. The power which it would necessarily have 
over the comparative commercial prosperity of all the localities in this 
country (entirely independently of the power it would have over the rail- 
roads), would make it by far the most potent institution in the country, 
although it is wholly unfitted for the exercise of any extensive or substan- 
tially conclusive jurisdiction, by reason of the fact that it discharges the 
wholly incompatible functions of detective, prosecuting officer, party com- 
plainant and court. The Commission, moreover, has constantly evinced a 
disposition to disregard commercial considerations of the greatest import- 
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atice, and to reduce rates to a mathematical basis wholly inconsistent with 
the rational development of commerce. The direct tendency of their efforts 
has been to obstruct the general dissemination of industrial or commercial 
activity in any line of business, but, on the contrary, to centralize the same 
in that place which would, according to the Commission's mathematical 
views, be given a preferential rate. 

It is not so clear that as between conferring upon the Interstate Com- 
merce Commission the wholly unnecessary power to fix rates, on the one 
hand, and the Government's assuming the ownership of railways on the 
other, that railway men should be frightened into accepting the former al- 
ternative. If rates on over 180,000 miles of railroad are to be fixed by a com- 
mission of five men, who cannot possibly master the details which would be 
involved, with almost unlimited power to impede or obliterate innumerable 
channels of commerce, it might be decidedly better for the railroad interests 
if the Government shouid acquire the railroads and should itself suffer the 
disastrous results of such rate-making experiments. If the Government 
acquire the railroads, the owners of the railroads will certainly be compen- 
sated for them. In this instance, at least, the railroads will have something 
tangible on which to rely, but if a commission be authorized to make rates 
for all the railroads in this country, the damage such commission will do in 
interfering with the channels of commerce and in depriving many railways 
of species of traffic now enjoyed with profit to themselves and to the bene- 
fit of the public, will be incapable of computation and irremediable. 

The fact is, however, that no such alternative is presented. The public 
is not suffering from extortionate rates, and is not demanding that the 
radical and unlimited powers sought by the Interstate Commerce Commis- 
sion should be conferred upon that body. The only serious evil of the rate 
situation — that of secret rate-cutting and the consequent unjust discrimi- 
nations—cannot possibly be reached by the amendments proposed by the 
Commission. All other evils of the rate situation are susceptible of com- 
plete remedy under the law as it stands. 

The demands of the Commission have no connection, with the subject of 
pooling, and should be considered purely as an independent proposition. 
Considered as an independent proposition, there is no necessity or excuse for 
granting them. The persistence of the Commission and its friends in con- 
stantly coupling these demands for general and extensive powers with the 
entirely distinct subject of railway pooling is of itself strong evidence that 
those demands are groundless and cannot stand by themselves. 

Milton H. Smith. 



WOMEN IN NEW ZEALAND. 

Momentous changes were expected to follow the granting of the fran- 
chise to the women of New Zealand. Society was to be turned topsy-turvy ; 
women were to become men and men women, or, at any rate, the sexes were 
to exchange places in the every-day work and political government of the 
world. But these extravagant prophecies have not yet come to pass in the 
land of the Maori. Men there are still men, and women are still their 
mothers, sisters, sweethearts and wives, and, socially and industrially, each 
sex pursues the work to which it is adapted by natural fitness or to which 
it is drawn by circumstance. 

It is true that the enfranchisement of women has led to some note- 



